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NATIVE TITLE 
Grievance 

MS J.M. FREEMAN (Mirrabooka) [9.50 am]: Mr Acting Speaker, may I seek leave to approach the table so 
I am not speaking to the back of the minister’s head? 
The ACTING SPEAKER: Thank you, member for Mirrabooka. 
Ms J.M. FREEMAN: I thank the Minister for Aboriginal Affairs for taking my grievance. As members know, 
Mirrabooka is not only culturally diverse, but also rich with Aboriginal culture. In my electorate I have the great 
suburb of Balga, which is the common name for Xanthorrhoea. My office is on Yirrigan Drive; Yirrigan means 
“river”. The school that I could not present a flag to this morning because I was delivering this grievance 
is called Alinjarra Primary School. We also have great Aboriginal leaders in the community such as the 
WADJAK Northside Aboriginal Community Group, which is developing great young leaders. We have elders in 
our community such as Doolan-Leisha Eatts and Oriel Green and other leaders of community organisations and 
great Aboriginal people in the Mirrabooka electorate. They all celebrated the historic South West Native Title 
Settlement agreement. There were some questions but it was a historic agreement that was signed with the 
government and clearly they were pleased that the recognition of their native title was taken into account by the 
community. They celebrated the legislation that was brought into this house in 2015, the Noongar (Koorah, Nitja, 
Boordahwan) (Past, Present, Future) Recognition Bill.  
However, since that time the community members have been asking me about the progress of the native title 
settlement and the Indigenous land use agreement. I note that the McGlade decision in the Federal Court of 
Australia in 2015 caused delays in the progress of the Indigenous land use agreement. I note also that that has now 
been settled because of the change to federal legislation. I would appreciate it if the minister would explain what 
happened and what impact that had on the community and the South West Aboriginal Land and Sea Council and 
also what assistance has been and will be offered to the Noongar Land Council in the implementation of the 
Indigenous land use agreement. 
The federal Parliament passed the Native Title Amendment (Indigenous Land Use Agreements) Bill in June 2017 
in response to the McGlade decision. The Senate report on the bill in March 2017 states at paragraph 1.4 — 

On 2 February 2017, the Full Federal Court handed down a decision on the McGlade case that overturned 
previous authority on the necessary parties to an area Indigenous Land Use Agreement … 

I would appreciate it if the minister could explain to the house the impact that had. 
I note also the great contribution in the federal Parliament of our Western Australian senator Senator Dodson. He 
gave some history that the Native Title Act was passed by the Keating government in 1993 and gave legislative 
form to the historic decision of the High Court of Australia in Mabo and Others v Queensland, which held that the 
doctrine of terra nullius did not apply where people were already present. He pointed out that the McGlade decision 
had potentially far-reaching implications, with some 126 existing registered Indigenous land use agreements that 
have been made in reliance on the decision in Bygrave. That is a decision that I am sure the minister will go into 
in terms of how those agreements were made over the past seven years prior to the McGlade ruling. 
Senator Dodson has talked about the disappointment that federal Labor had with the federal Liberal government’s 
process for this important piece of legislation that changes native title legislation. He said that the process was 
without proper consultation. Throughout his speech he talked about the importance of consultation with Aboriginal 
people with native title ownership. He said that he hoped that the legislation would return clarity and confidence 
to the agreement-making process at the heart of the Native Title Act, but did point out that Senator Brandis, the 
Attorney General, could probably have done that if he had read the Australian Law Reform Commission report. 
We were put through a period of delay because the federal government had not properly made changes in response 
to a law reform commission report. He talked about how Labor has a fundamental commitment to native title as it 
was passed and introduced by Labor, but that it was the Howard government that introduced the “bucket loads of 
extinguishment” concept—his comment—into the act and its heinous nature and impact upon Indigenous people. 
Senator Dodson talked further about how he has made representations to the Western Australian government about 
the concerns that those people in the McGlade decision had about extinguishment and the reasons for their actions 
and that although we now continue with the native title agreement, we have to be cognisant and respectful of their 
concerns in that process. It is important to know that in these changes and in the continuation of it, we do accept 
and note the concerns of people in the community as a whole. He said that he hoped we would invest in negotiations 
and mediations to bring together the parties of the Noongar people around the proposed agreement to ensure its 
ongoing success. 
The crux of Senator Dodson’s contribution, and what I would love to hear from the minister, is the need for 
ongoing involvement and consultation of Aboriginal people. I would be pleased to hear how the Labor government 
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is doing this now and the process since the delays and, in particular, how the government is ensuring that the land 
and sea council is resourced to do this effectively. 

MR B.S. WYATT (Victoria Park — Minister for Aboriginal Affairs) [9.56 am]: I thank the member for 
Mirrabooka for her grievance and acknowledge as well the organisations in her electorate, particularly the 
WADJAK Northside Aboriginal Community Group and, of course, Doolan-Leisha Eatts, whom we know very 
well as a very prominent local elder, not just in the member’s electorate but more broadly in the metropolitan area. 
The member has raised a few issues that I will try to deal with in the short time I have; firstly, in respect of the 
impact of the McGlade decision and then the flow-on decision by the commonwealth Parliament, and therefore, 
where we are now in the south west settlement process and also an update on a recent meeting with native title 
ministers in Canberra. I will also comment on the post-determination phase we are now in with regard to native 
title and issues around compensation that in due course—now, ideally—both state and federal governments will 
have to consider.  

Importantly, native title is a well-recognised legal right. It is no longer controversial as it was when not just the 
Mabo High Court decision was made, but the Native Title Act passed through Parliament. At the time it was still 
very contentious and that led to what became known as the Wik amendments under the Howard government, 
which effectively created for compensation purposes two separate periods—that is, between the passage of the 
Racial Discrimination Act up until the Native Title Act and the Native Title Act through to the Wik amendments 
and beyond. It is not a particularly easy area to get our head around with regard to compensation.  

The McGlade decision fell out of the six Noongar native title agreement groups in the Indigenous land use 
agreements that they had entered into back in 2015. I want to acknowledge the work of the South West Native 
Title Settlement service that managed that process. It was contentious and there are people—as the member 
highlighted, Senator Pat Dodson is keen for us to engage them as well—who do not support the settlement of 
native title in the south west. However, as a result of objections and ultimately a decision by the Federal Court of 
Australia on 2 February 2017, which became known as the McGlade decision, the National Native Title Tribunal’s 
decision to register was delayed. That meant that amendments needed to be made to the Native Title Act. That 
became known as the Native Title Amendment (Indigenous Land Use Agreements) Act. To be frank, it was 
probably not well handled by the federal government. That has been highlighted by Senator Dodson. Nonetheless, 
the amendments made their way eventually through the federal Parliament, but they have raised a number of issues, 
and I will come to those in a minute.  

Importantly, that means for the south west settlement that on 22 August, following the passage of the legislation 
in June, new applications for registration were submitted to the National Native Title Tribunal for the Ballardong 
people, the South West Boojarah #2, the Wagyl Kaip and Southern Noongar groups and the Whadjuk people—so 
four of the six had to be re-registered. The notification period for the lodgement of objections to the registration 
effectively expired. It now runs through to 11 January 2018. The timing for dealing with any objections is probably 
unknown at this point but they are likely to be dealt with in 2018. Shortly, as a result of this grievance, which 
I think is probably timely, I will give all members the opportunity for a specific update from the lawyers et cetera 
involved in this. An email will go around to all members who may be interested in an update. Subject to any 
separate application for judicial review, the earliest likely date for conclusive registration of all six of the land use 
agreements will probably be around mid-2018, with the settlement hopefully commencing during the second half 
of 2018. That is where we are working to at the moment, subject to any judicial process that may take place. 

Coming back to the Native Title Act, the McGlade decision obviously caused uncertainty more broadly than the 
native title system, not just regarding the legislation that dealt with McGlade, but the commonwealth government 
also undertook a review of the native title legislation. As highlighted by the member and by Senator Dodson, the 
Australian Law Reform Commission and the Council of Australian Governments have already done a fair bit of 
work on this issue. Just two weeks ago, the nation’s native title ministers came together with Senator Brandis, the 
Attorney-General—by and large, this portfolio is held by the states’ Attorneys General—to have a conversation 
about what amendments need to be made to the Native Title Act. Very shortly, the federal government will put 
out an options paper, and that is exactly what it is, which will have a range of two potential amendments. One 
stream will be proposed by the commonwealth government; many options will not be contentious but it is native 
title, so it is a very technical piece of legislation and we need proper consultation around it. The other stream, to 
be frank, will be formulated by the states through the COAG process. To be fair, I think the federal government 
has an open mind around the states’ proposals. Queensland and Western Australia really drive native title in this 
country. New South Wales, the Northern Territory and Victoria have their own state-based land rights legislation. 
For example, in New South Wales, tenure is better than native title so native title is effectively almost non-existent 
there, which means it is not that big an issue. This is really an issue for the governments of Western Australia and 
Queensland. We are now in the post-determination phase, so I think there are now twice as many determinations 
as there are applications. We are now entering an interesting phase in native title, and that has implications for the 
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native title representative bodies and the prescribed bodies corporate that hold native title on behalf of the 
traditional owners. I think the federal government is moving down a path of redirection and, over time, will redirect 
more support into the PBCs, which I think is probably the right thing to do. 

Regarding compensation, this issue really has only one precedent in the courts, which is moving its way to the 
High Court in the Northern Territory of Australia v Griffiths—the Timber Creek decision. This case will make its 
way to the High Court and three cases are coming from Queensland. I would not be surprised if a couple come 
from Western Australia in the next 12 months. This is a very big issue for Western Australia. We have to deal with 
it well. The commonwealth government needs to engage better than it has, which is, at the moment, on 
a case-by-case basis. A framework will be required from the federal government so that states can enter into 
compensation negotiations with traditional owners understanding the commonwealth government’s position. 

I thank the member for raising an issue that is going to dominate this Parliament for probably the next 10 or 15 years. 
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